
 

 

TOWN OF EXETER, NEW HAMPSHIRE 
10 FRONT STREET • EXETER, NH • 03833-3792 • (603) 778-0591 •FAX 772-4709 

www.exeternh.gov 
 

LEGAL NOTICE  
EXETER PLANNING BOARD 

AGENDA 
 
 
The Exeter Planning Board will meet on Thursday, July 14, 2022 at 7:00 P.M. in the Nowak Room of 
the Exeter Town Office building located at 10 Front Street, Exeter, New Hampshire to consider the 
following:  
 
APPROVAL OF MINUTES:  May 26 and June 9, 2022                
 
NEW BUSINESS:  PUBLIC HEARINGS 
 
The application of Willey Creek Co. for site plan review, lot line adjustment and Wetlands and 
Shoreland conditional use permits for the proposed relocation of Building D of the Ray Farm 
Condominium development and associated site improvements off of Ray Farmstead Road (Willey 
Creek Road).  The subject properties are located in the C-3, Epping Road Highway Commercial 
zoning district and are identified as Tax Map Parcel #47-8-1 and #47-9.  PB Case #22-3. 
 
The application of Unitil for a Wetlands Conditional Use Permit to remove an above-ground meter 
station and decommission a section of buried natural gas pipe between Kingston Road and Heritage 
Way. Construction vehicle access to the work area will require temporary impact to wetlands within 
the natural gas pipeline corridor.  The property is located in the R-1, Low Density Residential zoning 
district.  Tax Map Parcels #74-81 and #81-56.  PB Case #22-11.   
 

OTHER BUSINESS 
 

• Master Plan Discussion 
• Field Modifications 
• Bond and/or Letter of Credit Reductions and Releases  

EXETER PLANNING BOARD  
Langdon J. Plumer, Chairman  
 
Posted 07/01/22:   Exeter Town Office and Town of Exeter website  

http://www.exeternh.gov/
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TOWN OF EXETER 1 
PLANNING BOARD 2 

NOWAK ROOM – TOWN OFFICE BUILDING 3 
10 FRONT STREET 4 

 MAY 26, 2022 5 
DRAFT MINUTES 6 

I.  PRELIMINARIES: 7 
 8 
BOARD MEMBERS PRESENT BY ROLL CALL:  Chair Langdon Plumer, Pete Cameron, Clerk, John 9 
Grueter, Jennifer Martel, Nancy Belanger Select Board Representative, Gwen English (@7:19 10 
PM) and Robin Tyner, Alternate. 11 
 12 
STAFF PRESENT:  Town Planner Dave Sharples 13 
 14 
II.  CALL TO ORDER:  Chair Plumer called the meeting to order at 7:00 PM, introduced the 15 
members and activated alternate Robin Tyner. 16 
 17 
III.  OLD BUSINESS 18 
 19 
APPROVAL OF MINUTES  20 
 21 
May 12, 2022 22 
 23 
Ms. Belanger, Ms. Martel and Ms. Tyner recommend edits.   24 
 25 
Mr. Cameron motioned to approve the May 12, 2022 meeting minutes as amended.  Ms. 26 
Belanger seconded the motion.  A vote was taken, all were in favor, the motion passed 6-0-0. 27 
 28 
IV. NEW BUSINESS 29 

PUBLIC HEARINGS 30 

1. The application of Wiley Creek Co. for site plan review, lot line adjustment and wetlands and 31 
shoreland conditional use permits for the proposed relocation of Building D of the Ray Farm 32 
Condominium Development and associated site improvements off Ray Farmstead Road (Wiley Creek 33 
Road) 34 
C-3 Epping Road Highway Commercial zoning district 35 
Tax Map Parcel #47-8-1 and #47-9 36 
Planning Board Case #22-3 37 
 38 
Chair Plumer read out loud the Public Hearing Notice and noted the applicants are requesting a 39 
continuance to the Planning Board’s June 9, 2022 meeting at 7:00 PM. 40 
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Mr. Cameron motioned that the application of Wiley Creek Co. (PB Case #22-3) be continued to the 41 
Planning Board’s June 9, 2022 meeting at 7:00 PM.  Mr. Grueter seconded the motion.  A vote was 42 
taken, all were in favor, the motion passed 6-0-0. 43 

 44 
2. The application of Rafferty Investment Group LLC for a minor subdivision of an existing 7.3-acre 45 

parcel located at 54 Drinkwater Road into two (2) residential lots.   46 
R-1, Low Density Residential zoning district 47 
Tax Map Parcel #106-1 48 
Planning Board Case #22-4 49 

 50 
Chair Plumer read out loud the Public Hearing Notice. 51 
 52 
Mr. Sharples noted the case is complete for review purposes. 53 
 54 
Mr. Grueter motioned to open Planning Board Case #22-4.  Mr. Cameron seconded the motion.  A vote 55 
was taken, all were in favor, the motion passed 6-0-0. 56 
 57 
Mr. Sharples summarized that the hearing was continued to this evening from the May 12, 2022 hearing 58 
after the plan was looked at and the 75’ well radius not identified.  The applicant is seeking a minor 59 
subdivision of an existing 7.3-acre parcel at 54 Drinkwater Road into two (2) residential lots.  The 60 
existing home will be demolished, and accessory structures and debris removed.  The applicant 61 
submitted a minor subdivision plan and supporting documents dated April 4, 2022 (provided in the 5-12-62 
22 meeting packet).  The applicant provided a revised subdivision plan dated May 20, 2022 for the 63 
Board’s review showing the septic and well location with radius contained within the parcel, and the 64 
Code Enforcement Officer stated that it meets zoning. 65 
 66 
Scott Rafferty of Rafferty Investment Group presented the proposal for a minor subdivision for two 67 
single-family homes.  He noted the leach field will be moved back 30.’ 68 
 69 
Mr. Grueter asked if the 75’ well radius requirement was satisfied, and Mr. Rafferty indicated it was. 70 
 71 
Chair Plumer opened the hearing to the public for comments and questions at 7:13 PM and being none 72 
closed the hearing to the public for deliberations. 73 
 74 
Mr. Cameron noted the proposal seemed straightforward. 75 
 76 
Mr. Grueter read out loud the proposed conditions of approval: 77 
 78 
1. a dwg file of the plan shall be provided to the Town Planner showing all property lines and 79 

monumentation prior to signing the final plans.  This plan must be in NAD 1983 State Plane New 80 
Hampshire FIPS 2800 feet coordinates; 81 

2.  The final plans shall have notes as required by Section 6.6.2.4m regarding wetlands; and 82 
3. All monumentation shall be set in accordance with Section 9.25 of the Site Plan Review and 83 

Subdivision Regulations prior to signing the final plans. 84 
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 85 
 86 
Mr. Grueter moved that the request of Rafferty Investment Group, LLC (PB Case #22-4) for Minor 87 
Subdivision approval be approved with the conditions he read out loud.  Ms. Belanger seconded the 88 
motion.  A vote was taken, all were in favor, the motion passed 6-0-0. 89 
 90 
3.  The application of Exonian Properties, LLC for a minor site plan review of a proposed multi-family 91 

condominium development within the existing structure located at 43 Front Street (former First 92 
Baptist Church) 93 
R-2, Single-Family Residential zoning district 94 
Tax Map Parcel #72-198 95 
Planning Board Case #22-6 96 
 97 

Chair Plumer read out loud the Public Hearing Notice. 98 
 99 
Mr. Sharples noted the case was complete for review purposes and noted the application is for a minor 100 
site plan review of a proposed multi-family condominium with 11 residential units converted from the 101 
former Church building, which is a change in use.  The applicants got a variance and will require off-102 
street parking.  The minutes and decision of the ZBA were provided to the Board.  The Demolition 103 
Review Committee met with the applicant and determined the structure to be significant.  The 104 
application was reviewed by the Heritage Commission and their letter and meeting minutes were also 105 
provided to the Board.  A certificate of appropriateness dated February 17, 2020 was included.  Mr. 106 
Sharples noted no exterior changes except for a black exterior fence and wall.  There was no TRC review, 107 
but the proposal was reviewed by staff who had no issues.  The applicant will be requesting a waiver 108 
from Section 9.13.1 of the Site Plan Review and Subdivision Regulations for off-street parking. 109 
 110 
Board member Gwen English arrived at 7:19 PM. 111 
 112 
Attorney Sharon Somers from DTC Lawyers presented the application and noted the principals, Florence 113 
Ruffner and David Cowie were present.  There would be no new infrastructure, just renovating the 114 
interior of the existing building.  She added that the proposal would change a non-tax generating 115 
property (tax-exempt) to a tax generating property.  She noted Exhibit B was the architect’s proposal for 116 
the exterior and interior.  The surface parking plan she noted had two spaces on site, possibly three and 117 
there is nothing else they can do.  She referenced the minutes of the ZBA hearing on page three as to 118 
why they can’t provide onsite parking or demolish the existing structure.  Underground parking is not 119 
viable due to the foundation supports and expense. 120 
 121 
Mr. Cameron motioned to open Planning Board Case #22-6.  Ms. Martel seconded the motion.  A vote 122 
was taken, all were in favor, the motion passed 6-0-0. 123 
 124 
Ms. Martel asked about the fence around the building and the black bar on the bottom step not shown 125 
on the site plan.  Attorney Somers noted there was only a boundary plan and referenced the Front 126 
Terrace Design and the black aluminum railing depicted.  Ms. Martel asked about opening of gates onto 127 
adjacent sidewalks.  Attorney Somers noted she did not initially believe there to be gates proposed 128 



Town of Exeter Planning Board May 26, 2022 Draft Minutes 
 
 

 
Page 4 of 9 

 

opening onto the street.  Mr. Cowie corrected that there would be two small gates at the front.  Ms. 129 
Ruffner noted she was fine with getting rid of them. 130 
Chair Plumer opened the hearing to comments and questions from the public at 7:33 PM and being 131 
none closed the hearing to the public for deliberations. 132 
 133 
Attorney Somers discussed the waiver request from Section 9.13.1 for off-site parking.  She reviewed 134 
the first of the criteria and noted there would be ample on-street parking nearby for use of the residents 135 
and guests and referenced a memo from Jennifer Perry at the DPW concerning the process to increase 136 
the spaces if needed.  Attorney Somers reviewed the second criteria and the uniqueness of the property 137 
which was previously the First Baptist Church with a small driveway and most of the property taken up 138 
by the structure.  The property is unique and not similar to others.  Attorney Somers reviewed the 139 
hardship versus a mere convenience if the regulations were strictly applied and referenced the footprint 140 
of the building and foundations.  She noted the applicants exhausted all possibilities to find shared 141 
parking.  She noted the building could not be torn down and only a single-family dwelling would satisfy 142 
the criteria and it would not be viable to convert the existing building into a single-family dwelling.  143 
Attorney Somers discussed the spirit of the regulations and not interfering with the parking needs of the 144 
neighborhood.  She provided the Board with a handout of Ms. Perry’s public parking off-site information 145 
and discussed parking for overnight and winter emergencies in the municipal lot and flexible outlook for 146 
future needs.  Attorney Somers noted the request would not vary the provisions of zoning or the Master 147 
Plan.  She noted the applicants were granted a variance by the ZBA so that they comply with zoning.  148 
She referenced the 2018 Parking Study done as a result of the Master Plan and the number of spaces 149 
available which were adequate for downtown.  She noted 24 off-site spaces will not interfere with the 150 
2018 parking plan.  She concluded that the proposal would preserve history and cultural features and 151 
keep the historic building intact. 152 
 153 
Ms. Belanger discussed the off-site parking requirements for the recently approved IOKA building and 154 
concerns that there was no process yet to issue permits to residents or to know the number of people 155 
utilizing public parking spaces available overnight on a first come, first serve basis. 156 
 157 
Mr. Cameron asked Mr. Sharples if he recalled the conditions of the IOKA approval. Mr. Sharples noted 158 
there were three, the as-built plan, preconstruction meeting and outdoor lighting, nothing for parking. 159 
 160 
Mr. Cameron noted the parking problem was not addressed and Mr. Sharples added or identified.  Mr. 161 
Cameron asked about cumulative effect.  Ms. English asked about the apartment building next door and 162 
Mr. Sharples noted all of their parking was provided on site.  Mr. Sharples reviewed the parking overall 163 
in downtown comparing pre-COVID conditions to COVID conditions.   He noted a lot of underutilized 164 
street parking downtown with Water Street the highest use.  Mr. Sharples discussed the parking study 165 
on the CIP which will be hopefully next year or the year after.  He noted right now there is plenty of 166 
parking on street, downtown, and the Town was working toward managing it.  He noted the taxpayers 167 
would never be burdened with the cost of a parking garage because parking garages would charge for 168 
parking there. 169 
 170 
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Ms. Tyner and Chair Plumer agreed this was a separate conversation to have but Chair Plumer advised 171 
the buyers should be made aware and Ms. Ruffner stated she would make sure they are notified.  172 
Attorney Somers noted this would be in the condominium documents. 173 
 174 
Ms. Martel asked about the trash pickup and driveway and noted two spots were by the dumpster.  Mr. 175 
Cowie noted trash pickup would be at a scheduled time. 176 
 177 
Ms. English asked if there were need for handicapped parking and Attorney Somers said no. 178 
 179 
Mr. Cameron noted he would have concerns with the cumulative effect of the off-site parking and 180 
would not vote in favor of the waiver although he was not opposed to the project itself.  Ms. English 181 
noted she was struggling with the waiver although she also liked the project. 182 
 183 
Ms. Belanger noted she would discuss the need for the analysis in the CIP next year and while she also 184 
struggled with the waiver the DPW provided a plan b for now. 185 
 186 
Mr. Grueter motioned after reviewing the criteria for granting waivers to approve the request of 187 
Exonian Properties, LLC., (PB Case #22-6) for a waiver from Section 9.13.1 of the Site Plan Review and 188 
Subdivision Regulations to permit less onsite parking than required.  Ms. Belanger seconded the 189 
motion.  A roll call vote was taken:  Belanger – aye, Martel – aye, Cameron – abstained, Plumer  -aye, 190 
Grueter – aye, Tyner – aye and English – nay.  The motion passed 5-1-1. 191 
 192 
Mr. Sharples read out loud the proposed conditions of the minor site plan: 193 
 194 

1.  a dwg file of the plan shall be provided to the Town Planner showing all property lines and 195 
monumentation prior to signing the final plans.  This plan must be in NAD 1983 State Plane 196 
New Hampshire FIPS 2800 feet coordinates; 197 

2. A pre-construction meeting shall be arranged by the applicant and their contractor with the 198 
Town Engineer prior to any site work commencing; 199 

3. All outdoor lighting (including security lights) shall be down lit and shielded so no direct light is 200 
visible from adjacent properties and/or roadways; and 201 

4. The fencing at the bottom of the stairs on Front Street shall be removed. 202 
 203 
Ms. Belanger motioned that the request of Exonian Properties, LLC (PB Case #22-6) for a minor site 204 
plan be approved with the conditions read by the Town Planner Dave Sharples.  Mr. Grueter seconded 205 
the motion.  A roll call vote was taken:  English – aye, Tyner – aye, Grueter – aye, Plumer – aye, 206 
Cameron – aye, Martel – aye and Belanger – aye.  The motion passed 7-0-0. 207 
 208 
4.  The application of PSNH d/b/a Eversource Energy for a Wetland and Shoreland Conditional Use 209 

Permit for proposed maintenance/repair activities along the existing A126 Transmission Line; and 210 
the replacement of five (5) transmission structures within the limits of the existing ROW corridor 211 
between Route 101 eastbound and the Exeter/Brentwood town line; and approximately 1,500 feet 212 
west of Captain’s Way (to the west of Newfields Road/NH Route 85) 213 
RU, Rural and R-1, Low Density Residential zoning districts 214 
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Tax Map Parcels #25-1, #20-8, #24-3, #30-9, #30-8 215 
Planning Board Case #22-7 216 
 217 

Chair Plumer read out loud the Public Hearing Notice. 218 
 219 
Mr. Cameron recused himself on the basis of prior employment with the applicant. 220 
Mr. Sharples indicated the case was ready to be heard. 221 
 222 
Ms. Martel motioned to open Planning Board Case #22-7.  Ms. Tyner seconded the motion.  A vote 223 
was taken, all were in favor, the motion passed unanimously 6-0-0. 224 
 225 
Mr. Sharples noted the applicant is requesting wetlands conditional use permit and shoreland 226 
conditional use permit for the maintenance and repair of structures and has submitted plans and 227 
supporting documents.  The applicant went before the Conservation Commission at their May 10, 2022 228 
meeting and they had no objection and recommended approval with the condition that the trail closure 229 
and notification be coordinated with the Natural Resource Planner Kristen Murphy prior to work 230 
commencing.  The Planning Board letter of Chair Andrew Koff dated May 18, 2022 was provided to the 231 
Board.  There are no waivers being requested and no TRC review, but the staff reviewed the proposal 232 
and had no issues. 233 
 234 
Chris Wilkes of VHB presented the application on behalf of Eversource.  He noted the project was similar 235 
to the work done last year when they replaced three structures and removed one on the westbound 236 
side of 101 and Route 27.  He noted Eversource does inspections annually and identifies wood poles that 237 
need replacement due to weathering or Wood Pecker damage to prevent outages. 238 
 239 
Mr. Wilkes noted this project would be to replace five structures (three in Exeter on the eastbound side 240 
of Route 101 and two of those in Brentwood).  He noted access for the first part of the proposal was off 241 
Pine Road using the existing gated trail because there would be safety concerns accessing via Route 101, 242 
DOT permissions and a guardrail pushing the access further out into an unsafe highway.  Eversource 243 
went to Brentwood already and got their approvals.  Mr. Wilkes reviewed natural resource impacts, best 244 
management practices, timber matting and described the matting which would be pulled at the end of 245 
work.  Vegetation would rebound on its own with no seeding or planting.  Erosion controls would be in 246 
place and the work pad size is about a 100’x100’ area.  The wood poles would be replaced with 247 
weathered steel, two poles with H-frame support and cross brace with a brown coloration and no major 248 
excavation. The old material would be disposed of.  The second part of the project is accessed to the 249 
west of Captain’s Way for structures 166 and 167.  There is one wetland near 166 but 167 is upland.  250 
There is a stream, not well defined.  There are impacts in the WCD 40’ buffers and temporary impacts to 251 
the wetlands.  The stream system is the reason for impact within the 150’ buffer for the shoreland 252 
district.  They will be seeking state approvals prior to work starting via streamline Permit by Notification. 253 
 254 
Ms. English asked about the process to determine plant and animal species and Mr. Wilkes noted the 255 
Natural Heritage Bureau provides a report and turtles and Black Racer were identified as well as Pied 256 
Billed Grebe.  He noted nearby is the Deer Hill Wildlife Management facility in Brentwood.  He described 257 
training, identification and working with Fish & Game.  Ms. English expressed concern with the timing of 258 
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the work in July and Mr. Wilkes noted the complexity of the work schedule given by regulators to deal 259 
with potential network outages. 260 
 261 
Ms. English asked about the additional height of the structures, 5-20’ taller than existing and Mr. Wilkes 262 
noted the height clearance required to cross the highway and connect with the similar sized structure 263 
put in across the highway last year.  20’ is over highway crossing for overland clearance to connect to 264 
the other side at matched height. 265 
 266 
Chair Plumer opened the hearing to the public for comments and questions at 8:37 PM and being none 267 
closed the hearing to the public for deliberations. 268 
 269 
Ms. Belanger noted she was at the Conservation Commission hearing and has no additional questions. 270 
 271 
Ms. Belanger motioned to approve the wetland conditional use permit for Eversource (PB Case #22-7) 272 
with the condition stated in the May 18, 2022 memo of Andrew Koff of the Exeter Conservation 273 
Commission that the trail closure and notification be coordinated with the Natural Resource Planner 274 
Kristen Murphy prior to work commencing.  Ms. Martel seconded the motion.  A roll call vote was 275 
taken:  Belanger – aye, Martel – aye, Plumer – aye, Grueter – aye, Tyner – aye and English – aye.  The 276 
motion passed 6-0-0. 277 
 278 
Ms. Belanger motioned to approve the shoreland conditional use permit for Eversource (PB Case #22-279 
7).  Ms. English seconded the motion.  A roll call vote was taken:  English – aye, Tyner – aye, Grueter – 280 
aye, Plumer – aye, Martel – aye and Belanger – aye.  The motion passed 6-0-0. 281 
 282 
Mr. Cameron requested of the Chair, to return to the meeting at 8:42 PM and Chair Plumer 283 
acknowledged Mr. Cameron’s return to the meeting as a voting member. 284 
 285 
V.  OTHER BUSINESS 286 
 287 

• Master Plan Discussion 288 
 289 
• Field Modifications 290 
 291 
• Bond and/or Letter of Credit Reductions and Release 292 
 293 

VIII.  TOWN PLANNER’S ITEMS 294 

Coastal Waters Charter School – Two Holland Way 295 

Mr. Sharples noted that Friends of Coastal Waters were present to discuss the educational facility at 296 
Two Holland Way which is a public charter school and as an agent of the state per RSA 674:54 exempt 297 
from local land use regulations. They provided 60 days’ notice to the Town and at the last Planning 298 
Board meeting the Board opted to have them come in and discuss their opening while not accepting 299 
jurisdiction, to have only non-binding comments.  There was no requirement to send abutter notices, 300 



Town of Exeter Planning Board May 26, 2022 Draft Minutes 
 
 

 
Page 8 of 9 

 

but the school agreed to reimburse the Town and notices were sent first class mail and posted at the 301 
Library and Town Hall.  The Select Board will have the same procedure on Tuesday evening. 302 

Attorney Francis Bruton of Bruton and Berube and Bill Libby the School Board Chair presented the 303 
proposal to convert the old Tyco Building to the Friends of Coastal Waters Charter School. Steve Haight 304 
the project engineer with Civil Works discussed the traffic turning at the intersection which he described 305 
as a right-hand turn coming in.  He added there is extra room if needed off the travel way.  He noted 306 
adequate parking for students with cars in the former manufacturing facility.   Interior changes were 307 
described by Mr. Libby such as narrowing the wide hallways used by the former offices and the location 308 
of bathrooms.  Students will bring their own lunches.   309 

Ms. English asked about playground areas and athletic fields and Mr. Libby described the large open 310 
green space and old helicopter pad, woods, pond and trails.  There are no plans to expand at this time. 311 

Chair Plumer asked about the grade levels and Mr. Libby indicated K-12, with one class per grade.  312 
Kindergarten would have 20 and first through 12 would have 25 students per class. 313 

Mr. Cameron expressed concerns with the intersection of Holland and Hampton Road heading east and 314 
the sharp right into the facility, and speeds traveled on those roads. 315 

Mr. Grueter asked about buses and Mr. Libby noted there were no plans for now, but buses are being 316 
looked at.  Pick up and drop off will be staggered at 8;15 and 8:30 with 50 or 60 cars at a time.  Ms. 317 
English noted the Cooperative Middle School could have a different start time/flexibility.  Mr. Libby 318 
noted that timing was something to consider.  Ms. English noted 230 kids would be coming. 319 

Ms. Tyner asked about a school zone sign and Mr. Sharples noted that would be up to the DPW and Mr. 320 
Libby stated he was happy to talk with them.  Chair Plumer asked about the name of the school sign and 321 
Mr. Libby noted the school would have the name sign with Coastal Waters Charter Public School. 322 

Ms. Belanger reiterated concerns with the intersection.  Chair Plumer asked about safety inspections 323 
with the Fire Department and Mr. Libby explained they applied to the State Fire Marshall.  Mr. Sharples 324 
added that the Charter School would be subject to life safety and building codes. 325 

Chair Plumer opened the hearing to the public at 9 PM. 326 

Paul Keenan of 61 Acadia Lane asked what the site plan looked like, and Mr. Sharples noted no exterior 327 
changes or stormwater, all were designed with prior use; setback requirements were met when the 328 
building was constructed.  Mr. Sharples explained the exemption to local land use regulations and noted 329 
setbacks don’t apply to the new occupant per RSA as a public school not charging tuition.  Mr. Keenan 330 
noted there will be a traffic problem and asked if a traffic study could be needed but Mr. Sharples noted 331 
the Board had no authorization to require it.  Mr. Keenan noted the tax impact and loss of tax revenue 332 
with the public-school exemption.  He concluded that if there was ever a site plan, he would like to see 333 
it.  Mr. Keenan asked about chemical labs in the building and Mr. Libby described the science projects 334 
and use of one building. 335 

Donna Slaughter of 61 Acadia Road expressed concerns with traffic and noted the three accidents, rear 336 
end collisions, she knows of and speeding.  She noted a stop light is needed there now. 337 

Chair Plumer closed the hearing to the public at 9:07 PM. 338 
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Mr. Cameron recommended conveying the Board’s comments to the school in writing and reviewed 339 
their concerns: the intersection; the school zone sign; and recommendation for staggering start and end 340 
time and coordination with Cooperative Middle School. 341 

Mr. Sharples discussed prioritization of intersections to be upgraded in traffic studies in the CIP/Master 342 
plan process. 343 

Parking Study Downtown 344 

Ms. Tyner recommended Mr. Sharples urge the parking study be brought forward in the CIP and 345 
solutions to mange and perhaps issue resident parking permits. 346 

IX.  CHAIRPERSON’S ITEMS 347 

Chair Plumer indicated the next Planning Board meeting is on June 9, 2022 at 7:00 PM. 348 

X.  PB REPRESENTATIVE’S REPORT ON “OTHER COMMITTEE ACTIVITY” 349 

XI.  ADJOURN. 350 

Mr. Grueter motioned to adjourn the meeting at 9:25 PM.   Ms. Belanger seconded the motion.  A vote 351 
was taken all were in favor, the motion passed 7-0-0. 352 
 353 

Respectfully submitted, 354 

Daniel Hoijer, 355 
Recording Secretary 356 
Via Exeter TV 357 
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TOWN OF EXETER 1 
PLANNING BOARD 2 

NOWAK ROOM – TOWN OFFICE BUILDING 3 
10 FRONT STREET 4 

 JUNE 9, 2022  5 
DRAFT MINUTES 6 

I.  PRELIMINARIES: 7 
 8 
BOARD MEMBERS PRESENT BY ROLL CALL:  Chair Langdon Plumer, Vice-Chair Aaron Brown,  9 
Nancy Belanger Select Board Representative, and Gwen English.   10 
 11 
STAFF PRESENT:  None 12 
 13 
II.  CALL TO ORDER:  Chair Plumer called the meeting to order at 7:00 PM and introduced the 14 
members. 15 
 16 
III.  OLD BUSINESS  17 
 18 
APPROVAL OF MINUTES  19 
 20 
May 26, 2022  21 
 22 
Action on the May 26, 2022 minutes was tabled to the July 14th, 2022 meeting.   23 
 24 
IV. NEW BUSINESS 25 

PUBLIC HEARINGS 26 

1. The application of Willey Creek Co. for site plan review, lot line adjustment and Wetlands 27 
and Shoreland conditional use permits for the proposed relocation of Building D of the 28 
Ray Farm Condominium development and associated site improvements off of Ray 29 
Farmstead Road (Willey Creek Road).  The subject properties are located in the C-3, 30 
Epping Road Highway Commercial zoning district and are identified as Tax Map Parcel 31 
#47-8-1 and #47-9.  PB Case #22-3. 32 

 33 
Chairman Plumer announced that the Applicant had requested a continuance to the June 23rd, 34 
2022 meeting; the Board was just convening this evening to act on that request.   35 
 36 
A motion was made and seconded to continue the application of Willey Creek Company, PB Case # 22-37 
3 to the July 14, 2022 Planning Board meeting at 7pm.   A vote was taken all were in favor, the motion 38 
passed 4-0-0. 39 
  40 
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 41 
IX.  CHAIRPERSON’S ITEMS 42 

X.  PB REPRESENTATIVE’S REPORT ON “OTHER COMMITTEE ACTIVITY” 43 

XI.  ADJOURN. 44 

A motion was made and seconded to adjourn the meeting at 7:10  PM.  A vote was taken all were in 45 
favor, the motion passed 4-0-0. 46 
 47 

Respectfully submitted, 48 

Daniel Hoijer, 49 
Recording Secretary 50 
Via Exeter TV 51 



             TOWN OF EXETER 
                    Planning and Building Department 
         10 FRONT STREET • EXETER, NH • 03833-3792 • (603) 778-0591 •FAX 772-4709 
                                                          www.exeternh.gov 
 

Date:  July 7, 2022               

To:  Planning Board 

From:  Dave Sharples, Town Planner 

Re:  Willey Creek Company         PB Case #22-3  

 
The Applicant has submitted applications and plans for site plan review, a lot line 
adjustment and Wetlands and Shoreland Conditional Use Permits along with supporting 
documents, dated 3/29/22, for the proposed relocation of Building D of the Ray Farm 
Condominium development on Willey Creek Road (off of Ray Farmstead Road).  The 
subject properties are located in the C-3, Epping Road Highway Commercial zoning 
district and are identified as Tax Map Parcel #47-8-1 and #47-9. 
 
The Applicant is proposing to consolidate approximately 4.29-acres of upland area of the 
CKT property (Tax Map Parcel #47-8-1) and combine it with the Ray Farm property (Tax 
Map Parcel #47-8) to create the site for the proposed relocation of Building D.  Building 
D will be constructed in the identical manner as Buildings A, B and C, inclusive of 32 units 
instead of the 20 units Building D was approved for in 2017.   
 
The Applicant was originally scheduled to appear before the Planning Board at the May 
26th, 2022 meeting, however was not prepared to present and requested to be continued 
to the June 9th, 2022 meeting.  In discussion with the Applicant’s counsel prior to the June 
9th, 2022 meeting, the issue of whether the application was complete for the Board to 
accept jurisdiction was discussed, noting the outstanding items that had not yet been 
received.   Applicant’s counsel acknowledged they would not be prepared to submit those 
items for the June 9th meeting and again requested a continuance.  The Board convened 
on June 9th, to act on this request and continued the application to the July 14th, 2022 
meeting.   
 
The Applicant submitted a supplemental filing yesterday that includes a letter from 
Attorney Pasay along with three waiver requests and other materials in response to the 
TRC comment letter.  These documents are enclosed for your review.   
 
The Applicant presented their applications for Shoreland and Wetland Conditional Use 
Permits to the Conservation Commission at their June 14th, 2022 meeting.  The 
Commission recommended denial of the Shoreland Conditional Use Permit and approval  
 
 

http://www.exeternh.gov/


 
Page | 2 
 

 
of the Wetland Conditional Use Permit.  Attached is a memorandum from Conservation 
Commission Chairman Andrew Koff, dated June 15, 2022, for your review.  
 
Subsequently, we have received correspondence from Attorney Pasay, dated July 1, 
2022, requesting that the Conservation Commission reconsider their vote on their 
recommendation to the Planning Board regarding the Shoreland Conditional Use Permit.  
I have advised Kristen Murphy, our Conservation & Sustainability Planner that 
determination would rest with the Commission, and although not technically a land use 
board like the Planning Board or ZBA, I agree that they can reconsider their decision 
should they choose to do so.  This request will be considered by the Conservation 
Commission at their July 12th meeting.  Should the Commission decide to reconsider, 
then the matter will be placed on the next available agenda which I assume will be the 
August meeting.  A copy of this request is enclosed for your review.  I will be prepared to 
update the Board on their decision at the meeting.   
 
I do recommend that the Board discuss Attorney Pasay’s letter of July 6, 2022. I 
recommend that the Board take the opportunity to clarify the record, and specifically, the 
fact that Attorney Pasay is the one who continues to bring up the litigation between the 
town and the Applicant, not the TRC or staff.  I would like to stress that the TRC and staff 
have been consistent not to mention the litigation or discuss it despite the fact that 
Attorney Pasay seems to mention it often. I would reiterate that the litigation should not 
be considered during this review of the application as it is a separate matter. It is simply 
irrelevant to the Board’s consideration of the pending application.  That being said, the 
Board cannot be required to ignore facts which may be relevant to the pending 
application, such as the existence of the right-of-way to access the Carlisle Property, the 
Board’s prior approvals related to the Carlisle Property, or the fact that the 
Applicant’s own engineer provided a design for the TIF Road extension. To the extent 
that the Board may consider these facts or other related facts relevant to the pending 
application, the Board may consider the facts. The Board’s consideration of these facts 
is not analogous to consideration of the current litigation.  This has been clearly 
articulated by the TRC and the Conservation Commission but the Applicant’s attorney 
persists in mentioning the litigation in his correspondence.  
 
I recommend that the Board at some point state for the record that the pending litigation 
is not relevant to its consideration of the pending application, nor will the Board take into 
consideration the pending litigation during its review, but equally, the same facts which 
may underly the pending litigation may be relevant to the Board’s deliberations, and the 
existence of the litigation does not prohibit the Board from consideration of these same 
facts should the Board consider them relevant.  
 
I will add that while people may refer to the right-of-way as the “TIF Road,” that is merely 
common usage/phraseology at this point given the history of the right-of-way and should  
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not be understood as referring to the pending litigation. The Board may wish to clarify that 
point for the record as well.  
 
The Applicant is requesting three waivers as outlined in Attorney Pasay’s letter dated July 
6, 2022.  The first waiver is from Section 11.3.1.2.a. of the Board’s Site Plan Review and 
Subdivision Regulations to allow less than a 25-foot setback between Building D and the 
driveway/parking area.  A copy of the waiver request letter was provided with the 
application materials mailed for the 5/26/22 PB meeting and included in the July 6, 2022 
letter as well. 
 
The second waiver is from Section 9.13.1. to permit less off-street parking than required 
in accordance with Section 5.6.3.B and C and 5.6.5 of the Zoning Ordinance. A copy of 
the waiver request is provided in the enclosed July 6, 2022 letter.  The third waiver is from 
Section 9.17.2 of the Site Plan Review and Subdivision Regulations regarding street 
length.  It is important to provide additional context to this waiver request based on the 
filing. 
 
The Applicant’s written waiver request regarding the roadway length mentions a meeting 
that the Applicant had with Assistant Fire Chief Pizon at the Fire Department.  Mr. Pasay 
did send a follow up email stating that it was Deputy Chief Fritz that they spoke with and 
not Mr. Pizon.  In the letter, they appear to imply that Mr. Fritz did not take issue with the 
roadway length and it was a topic of discussion.  The letter states “the Applicant and 
Denis Hamel, from GM2 Associates, Inc., sat down with Assistant Fire Chief Justin Pizon 
to review the plan for the relocation of Building D and to discuss, among other things, 
roadway length.”  Further in the written waiver response, Mr. Pasay writes “the Assistant 
Fire Chief did not express concern over the length of the roadway” and later “the Applicant 
has consulted with the Assistant Fire Chief, incorporated recommendations into the plan, 
and received no objection about road length.”  Mr. Pizon was aware of the meeting and 
both he and Mr. Fritz have a different view on this meeting than what Mr. Pasay describes.  
Neither were aware of what the roadway length was nor did they know, or were told by 
the Applicant, that the Applicant was seeking a waiver from the road length.  In fact, upon 
speaking with Mr. Pizon, he stated that he understood the meeting to be about building 
construction and not roadway length.  Mr. Pizon further stated to me that if he knew they 
were discussing a waiver regarding roadway length then he would’ve been present at the 
meeting to discuss his concerns.   
 
Moreover, this meeting occurred on March 30, 2022 with Mr. Fritz, well before the TRC 
meeting on April 21, 2022.  It was at the TRC meeting where I first mentioned the need 
for a waiver and the Applicant’s representative Denis Hamel, questioned that a waiver 
was needed and specifically asked how a driveway could be considered a road.  I advised 
the Applicant’s representatives to review the pertinent section on roadway length and 
either submit a waiver request or articulate why you believe one isn’t necessary and 
subsequently we received the enclosed request.   Given these facts, I don’t know how  
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any discussion about a roadway length waiver would have occurred on March 30, 2022 
when the Applicant’s engineer didn’t know one was even needed until I informed him on 
April 21, 2022.  That said, I have requested a memo from the Fire Department that will 
clarify their position on the roadway length.  I will forward this memo along to the Board 
either before or at the meeting since I just got Mr. Pasay’s submittal yesterday and Mr. 
Fritz needs time to prepare a response. 
 
The waiver on roadway length appears to have a significant impact on the design.  As 
such, I would request that the Planning Board at least discuss the waiver request at this 
meeting to get an understanding of where the Board may be headed regarding this 
waiver.  The Board sometimes waits until the end of the meeting to discuss waivers but 
the vast majority of them can be remedied with a condition of approval regardless if they 
are approved.  However, the outcome of this waiver could have a significant impact on 
the design that cannot be remedied with a condition and would likely warrant a revised 
plan set.   
 
Finally, if the Board would like to hold a site walk then I would suggest scheduling it at 
this meeting.  
 
Waiver Motions: 
 
Parking waiver motion: After reviewing the criteria for granting waivers, I move that the 
request of Willey Creek Co. (PB Case #22-2) for a waiver from Section 11.3.1.2.a of the 
Site Plan Review and Subdivision Regulations to permit proposed parking within 15-feet 
of the existing/proposed building be APPROVED / APPROVED WITH THE FOLLOWING 
CONDITIONS / TABLED / DENIED. 

Parking space (number required) waiver motion:  After reviewing the criteria for 
granting waivers, I move that the request of Willey Creek Co. (PB Case #22-2) for a waiver 
from Section 9.13.1. to permit less off-street parking than required in accordance with 
Section 5.6.3.B and C and 5.6.5 of the Zoning Ordinance be APPROVED / APPROVED 
WITH THE FOLLOWING CONDITIONS / TABLED / DENIED. 

Dead End Streets/Cul-de-sacs waiver motion: After reviewing the criteria for granting 
waivers, I move that the request of Willey Creek Co. (PB Case #22-2) for a waiver from 
Section 9.17.2 of the Site Plan Review and Subdivision Regulations regarding street 
length be APPROVED / APPROVED WITH THE FOLLOWING CONDITIONS / TABLED 
/ DENIED. 

Planning Board Motions: 
 
Lot Line Adjustment Motion:  I move that the request of Willey Creek Co. (PB Case 
#22-2) for Lot Line Adjustment approval be APPROVED / APPROVED WITH THE 
FOLLOWING CONDITIONS / TABLED / DENIED. 
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Multi-Family Site Plan Motion:  I move that the request of Willey Creek Co. (PB 
Case#22-2) for Multi-Family Site Plan approval be APPROVED / APPROVED WITH THE 
FOLLOWING CONDITIONS / TABLED / DENIED. 

Conditional Use Permit (Wetlands) Motion:  After reviewing the criteria for a Wetlands 
Conditional Use permit, I move that the request of Willey Creek Co. (PB Case #22-2) for 
a Conditional Use Permit be APPROVED / APPROVED WITH THE FOLLOWING 
CONDITIONS / TABLED / DENIED. 

Conditional Use Permit (Shoreland) Motion:  After reviewing the criteria for a 
Shoreland Conditional Use permit, I move that the request of Willey Creek Co. (PB Case 
#22-2) for a Conditional Use Permit be APPROVED / APPROVED WITH THE 
FOLLOWING CONDITIONS / TABLED / DENIED. 

 
 
Thank You. 

Enclosures   
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ORDER 

This order addresses the status, scope and location of an 

easement by which petitioner claims a right of way over respondent's 

property t? Epping Road in Exeter, New Hampshire. 

According to petitioner, the easement which is appurtenant to 

his property was first referenced in his chain of title · in 1848. 

petitioner's property is located in an industrial development zone 

off of Epping Road in Exeter. Because the property is landlocked, 

petitioner canno1:- effectively use or develop it without the benefit 

of the-disputed easement. 

According to respondent, the deeded easement claim~d by 

petitioner has long been extinguished by either abandonment or 

prescription. While respondent concedes that petitioner may be 

entitled to an easement by necessity, it contends that such an 

easement would properly be along a very different course than the one 

along which petitioner claims entitlement by deed. According to 

respondent, if petitioner got the easement along the course he 

claims, respondent's developm~nt plans would be ·ruined. 

The court conducted ·a ·multi::-day bench trial .. upon these. issues 

and took a view of' · ~~~ ' 'cfaspu~ed prope~ty ·. . As a i-~~~lt ~f the 
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parcels comprise about .100 acr.es . .. ~etitione_r' s property .is bounded 

on the north by State Route 101, which is a limited access highway. 

On the other hand, respondent's parcels are bounded on the west by 

State · Route 27, or Epping Road, to which respondent has direct 

access. Petitioner has no access to either that highway or any other 

roadway . 

Respondent's two parcels 'mentioned above, which are hereafter 

referred to as lot #1 and lot #2, together form .one "L" shaped 83 

acre tract. Petitioner's parcel, which is hereafter referred to as 

.lot #3, is an approximate 17 acre rectangular-shaped lot bounded on 

the south by respondent's lot .#1, on the . west by respondent's lot #2, 

and on the 'east by a lot formeriy owned by Nicholas and Samuel Clark, 

which is hereafter referred to as lot #4. 

State Route 101, which. abuts petitioner's northerly boundary 

line, prbvides no direct access to any of the lots mentioned above. 

Route 27, or Epping Road, is one of the limited access points to 

Route 101. Governmental regulations applicable to Route 27 allow all 

properties abutting it to have one access point for every 600 feet of 

developed roadway. Respondent's plans are to utilize all of · the 

access points it expects to have to . Epping Road upon completing the 

development of its property. Petitioner's only means of ingress and 
·. ::.·:·.. . · ..... • ·: ... . ·. 
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1848. '- .on that · date, ·· Mr. 

conveying lot #4 to the Clarks. Lot #4 is describe4 as a seventeen 

acre woodland lot ·without access tb any roadway. In making this 

conveyance, · Thing granted the Clarks the following easement: 

The said Clarks their heirs and assigns to ·have the 
unmolested privilege of passing from said road to and 
from said lot with teams loose cattle or otherwise in the 
path commonly used on condition of their closing all 
gates and bars which they have occasion to open. 

(Pet' rs Ex. 5) • It is not disp'uted that 11 said road 11 .· is Epping Road. 

(Pet' rs Ex. 2-4 & 7-8). At the time of this grant, the right-of-way 

.in question passed from lot #4 through lot #3, .and then aiong the 

boundary line betwe.en lots #2 and #1 to Epping Road. 

On January 28, 1848, Mr. Thing also transferred lot #'3 to John 

Gerrish and Silas Gould. Lot #3 is desc~ibed . as "a certain piece of 

wood and pasture land situated in said Exeter on the Easterly side of 

the road leading from Exeter to Epping containing seventeen acres and 

sixty ro'ds more or less .... " (Pet' rs Ex. 3). Since this lot also 

lacked access to Epping Road,· Mr. Thing granted M.essers. Gerrish and 

Gould the following easement to lot #3: 

said Gerrish and Gould their heirs and assigns to pave 
the privilege of passing and repassing from said road to 

· said lot with teams loose cattle or otherwise in the path 
commonly used as often as occasion may require they 
closing all gates and ba:i:s which tlJ,ey open. 

· (Pet 1 rs Ex. 3) . Mr. Thing fully warranted this transfer against 
• • '• • • • '. • · .. ~" • . \ ..... : • I • 
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.,_ By reference to the :. interest conveyed in the 1848 deed .to 

·. Gerrish a.nd Gould, the easement as described above passed in the 

chain of · title to petitioner's father · in. 1956-. (Pet' rs Ex. 9) . 

Title to lot #3 then remained in petitioner's father until his death 

in 1986. Petitioner inherited lot #3 upon his father's death and has 

owned it ever. since. In 1959, petitioner's father transferred a 

small portion of the northerly part of lot #3 to the State of New 

Hampshire for construction of State Route 101. (Def's Ex. A). 

Mr. Thing retained exclusive title to lots #1 and #2 until 

August 17, 1866, when he transferred what are now respondent's two 

lots to John F; Moses . .. (Pet'rs Ex~ - 8). In .. this t;ransfer, Mr. Thing 

reserved ~o hims~lf ~rid ~11 - p~iso~i cii~imi~~ · titles under him: 

[A] right to pass and repass with servants and teams f ram 
said road over said premises to land of said George 
Watson in the usuai travelled path in the pasture on the 
north side of same, the persons there passing to put up 
all gates and bars. 

(Pet' rs Ex. 8). Respondent agrees that this easement is the same as 

those referenced in the lot #3 and lot #4 chains of title. Lots #1 

and #2 then passed through a series of owners between 1866 and 1913; 

including a Deborah Ricker, Deborah French, George Carter, and 

Katherine Smith. At some point during t _his series of transfers, the 

language reserving the above However I • when 

·· . ...... ·-

-= !· .. 

· .. · .. · .. 
•. ·i· .=-.. - · '·~~ 



· .. ·; - ·: ' ;· """;. 

• • • • :. < •• ·' • • • • • • • •• •• • • • • ' •• : • • : ~ ; •. ~ • : ··:" • • • : • • • • . .. . :'·: : · •• 

smith ·transferred ·h:ei tit~le to both lots t:b the ' R~'Y .family_ in · 1947, 
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.. . . ~·· ... . ; : .. 
at : the . 11ortheasterly ' ·corner of · the : ·premises ''':- herein ··.··. ·· :·'·.· 

· -. ·· conveyed through the pasture which begins a£ Epping Road ... · · · • · : l 
· · ... · and runs along the Watson and Carlisle. properties lying :.·. . ···~.~ . .. · •' ·:·.' ~ . . 

north of the. granted premises . · •··· · ··.· .. · , · : · · >>.:· ·· ·\ ' -·. · :~:.,.,~ 

_(Deft's Ex. F). Subsequent deeds from the Ray family . members to 

respondent's predecessor companies state that the transfer of the 83 

acre parcel is subject to all easements of record. (Pet'rs Ex. 10-

12). . However, these de.eds do not specifically describe the 

reservations and easements they . reference. 

Petitioner and respondent's predecessor in title, Richard Ray,· 

both testified about what they knew as to the uses of lots #1, #2, 

and #3. -1 As evident in the foregoing title history, petitioner's 

family: has owned lot #3 since 1956. Mr. Ray's family owned lots #1 

and #2 from 1947 until 1986, when they transferred the lots to 

respondent's family of companies. 

Mr. Ray, who now lives in Florida, was raised in the small house 

at the southwest corner of respondent's lot #2. Mr. Ray obtained 

title to these lots after his father's death in 1970. However, he 

has not lived on the land since sometime in the 1950's. Mr. Ray has 

no knowledge of petitioner's easement to Epping ~oad acrosi;i the Ray 

family's former land. According to Mr. . Ray, . no member of 

petitioner's famiiy ever used the easement since 1947. 

' Mr. Ray testified about some of the ·uses to which he and others 

have put respondent's land. Specifically, during his youth, Mr. Ray 

1 
· Petitioner . testified at the hearing; , ~!ld Mr . . Ray testified 

by :video ' <leposition. ' ·· 
,·'· ·.··:· .. , . . 

;/t 

.• 

- .. ..J:. ·" 



__ ::; :·•. 

·:. ··:- -;; :· ..... ,. ........ ,. .. . 
';'• . . 

..~~ . . 

. ·.-.' ."(" .. ,, "·· --? .•. : 
~'.: _· . .-,:.--·f. ·; ... · ..... .. ·"· -..... _. ... ·"",.-> "~· .. .. ·<::·: .. -..,;-. '· >~ -"- .. 

. . ·: ·.·.· used • ~11 '. t~ree • lot::~ -~~'. di tf e~~.Il~. _ti~~s./,~r ; h~~ting ~- . t:·r~pp~ng I _hiking I · .. ··· 

and playing . ..• He rec<:llled . that all. of tP:e. lqt~ wer~ separated _. by 
.· · . . ·.i , .. : .. ·· · ·.' / C ···>·· .. ::-:_,, . ..... :'.'~'.;::·.:: · >:.;· >:·_,,_._,_. , ·::}.:<: :::;:: .. ·:\· -.·~. - -. -..::_:.· ..... ·. <.:· .. 

···fairlycontiiitious;barbed 'wire ;·fencee(or :~ei'torie walls>.:·A.forrner ·teriant· 

of the " R~y •. f~rniiy:•knock~d . do~ : a : por~i'on · bt ·· :61{~._:of •'.:the': .~~6ne _·.·. ~~].{9· 
•·.I • • ~~ .. • : ·' . . ._ .. • " :• ·: •• •. · , ". '. • ':": .: • ·• ·' · ;· · !·' ~.-.:,·: ',•• " , .. :.:~."·,-'· ~::• -.' '. 

Separating ·· ~-~Sponq.ent / S_: lots · #1 : ::arid #2 ~ . SO a.s tb} g~t·.hetter : aCCeSS 

lot #1 for l()gging; 

Mr. Ray further recalled a blueberry patch located ih what is 

now the north-central to northeast portion of lot #1. He explained 

that the only rights of way that he did know of allowed the Rays' 

tenants and · predecessors · in title access from Epping Road to the 

blueberry patch. He stated that this was his only understanding of 

the easement reserved in his own deed. Mr. Ray knew that there was 

an old rutted woods road behind his family' home extending east toward 

the Carlisle property and the blueberry patch, but he did not know 

when it was created. In fact, Mr. Ray thought that this woods road 

was used only for recent logging activities. 
. . . . : 

Petitioner testified that he too has no personal knowledge that 

his family ever used the claimed easement. However, he does know 

that his father often walked the perimeters of all of his properties 

in Exeter, and that he would not have been able to access lot #3 

after 1959 when Route 101 was constructed, without using the 

easement. Petitioner's family owns several parcels of _land north of 

Route 101 in addition to lot #3 .. Petitioner himself did not walk 

upon the easement until either 1987 or 1989, when he learned of 

respondent's proposed subdivision of lots #1 and #2. 

Upon learning of respondent's proposed development, petitioner 
. ·.- . ~ .. . . . 

• deqid~d to survey hi~ ·owri'.P·~(:;·~~rt:Y' ~~dkxplo~e 'potentiai de.:i.elopment · 
. . . . ' . 

·· :: ... 

_-- ~~ 
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(DSA) to . sti:rV~Y -.h~~-> IJ?'.'OPe:t'.tY. ~n4 pr~pare a plan : of , the . ~CiSern~nt : for ... 
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acceseito. Epping •Roade'.·' · 'l'.'oward .thls · 'end1 .. -os.Afound··evidenc·e O:f'barbed 
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Wire fencing I pOSt·a,, ·:··· and f:WO barwayS On the . SOUth' arid west' bo'iinda:deS ,, ··.":~· ."./ 
. ........ :; . . ..- ... ~ · ~ ........ · ... . ";" .......... ~.· · .. . ... ;, .. . ·· .. ··~··.,_': . . : .. ' · ··.::.-.":· .. :... ·: ·.· -. . .-: .. ,~; 

of -P~t}t'ioner'-s: lot. · Testimony from both sides confirmed :'that :posts '. ··. ': ~ 

such . as these are often evidence of "gates and bars" from · former 

pasture land, and that barways generally indicated the presence of a 

road or passageway between pastures. However, this evidence existed 

along both boundaries of petitioner ' s lot, and DSA could not confirm 

in 1987 the precise location of the easement. While unable . to 

delineate petitioner's easement in 1987, DSA did note its existence 

as granted to Gerrish and Gould as well as to the Clarks. (Pet .' rs Ex. · 

13) . In 1989, DSA returned to the property at petitioner's behest on 

account of a planning board dispute regarding respondent's 

subdivision of lots #1 and #2. DSA subsequently amended its 1987 

plan . to show new evidence presented at the planning b_oard hearing. 

Iri anticipation of subdivision, respondent had retained Holden 

Engineering and Surveying Company to conduct a survey of -its lots and 

the surrounding areas . ·(Pet' rs Ex. 14 (A) - (C) & 17). Holden 

surveyots found the same evidence of fencing and barways as DSA . . In 

addition, Holden confirmed the presence of an old woods road 

extending west from the· southwest corner of petitioner's lot, 

following the boundary of respondent' s lots #1 and #2 and ending just 

before Epping Road near the Ray homestead. (Pet' rs Ex. 14-B). Upon 

reviewing the Holden plan and comparing it with its original plan, 

: DSA again returned to petitioner's lot and this time found evidence 

bf . the <\'l66cts ·,' road . . ···. DSA .pr~rnptly .· a~enci~a··;~if~ p,la~ /'.t6 -:-i·~f ~ect ·: this 
... ! .. . . ... -. '. • '. .. - ! : . : ... ' - -.· .. . ' " : .. . .. .' • ·. • " ' · • . -. . . •• " . • . .. . ' " ~: .... ._;;: •. - . ' .. • . : . • : ·" .. : ":::: : . . . . .. . • 
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woods rc:iad ~9_ the. refereiiCed easement t:o· Gei-~lsh ~rld Gould. ii:( 1848. 
.. ;·· . .: : :'" .···-:· .. ·,'-.::: ·.· .. ·· .... ~ . . .-. : 

{Pet' r~ •. Ex. _13) . ~11_ ..... ~9?7, _~J:lq.,1~,~~:'· 1{()~9.el'.l :··.a:~d: DSl\ .. P:Lfln~.:.arip. ,~.p.e /: .. :~<"': 
, : ' . '· -. . - - . - . - . . ' - - . :- -... ' . . . . - .• .. : .. · ... ;. ,'··{,-. }~~-

later 1999 Civ-ilworks plan· as· well- -·as all ·surveys 'introauced· .iilto·: .. ~ '=''[:? 
• •• ,.,. ;• ,.,. : •• '~,' '.::-• .' '", •:_;.; •• ,•' • ';- '. .•- ~v •·• : • -'." -~,-:'.. =--' 

evidenc~nOte<the·various:easements 

· ... T~~. ~xet(:lr, P~anilirig' Boa~~ }ield :~:· fi~;a:t> i1~ariiig on':. r~sporident ~. s < 

subdivision .. applic~ti~n on. Novembe;;: 2,. 1909. The Planning Board 
. . 

found that petitioner had presented evidence as to the existence of 

. an easement.but declined to address its precise location or scope. 

According to the Planning Board, such issues were for the Superior 

Court to decide. The Planning Board approved respondent's 

subdivision application upon the condition that each plan clearly 

reflect the existence of a right of . way in petitioner 1 s . favor. 

(Pet' rs Ex. 20 & 30). The Planning Board also declined to express an 

' _._ -·· 

opinion about the potential wetlands impact that the subdivision and :·. 

easement· would create, but it required that any such impact be 

mitigated before development. 

.According to petitioner, since the easem.ent is appul:-te~ant and 

runs with his land, it cannot be extinguished by non-use or omission 

from a deed. Petitioner also asserts that . the location of the 

easement:' is clearly del'ineated in his chain of title, in recorded 

town plans, and in the various property .surveys and development 

plans. Finaily, petitioner contends that the scope of the easement 

should be determined by the minimum scope allowed by law for private 

rights of way, thereby allowing access to his landlocked parcel from 

Epping Road consistent with all applicable Exeter zoning ordinances. 

According -to respondent, any deeded· easement relied upon by 

·. -~-"( 



·- ·. ".~ .. . _: . . ' . . . ··. .. .. :".. . ~- ·:· 

Th~ref ore; 'respohderit argues I the court must be guided by' 
·· .. ,. ._ .. _ .:·,··· .. <-...·· .-.. ·>. /' .• : 

· ~-h~.· pul~.--.o~ · -~-~~~~D:.:- -~~ -g~~nt;_~~9 .. ·pet~t.~.<?:q.~_r: ~ny~ ... easem~nt l?Y ... _nece·~s~ty \'-.."..:.·.;~ · ··/-·· 
: . . . .. ,··.· .. "'· .,· .: ; ."~-. ,.· · ..•..• : . .. ".• . ·•·•·····•· < ..• "• : ··•' :, •. : .··_ ... < . > •... '··.·, •.•..•.•... ·.. .• ·•··.···· ...•... ··• .. · ....• ·': ..•... 

> and: iri> d~t~rrriinin'g th~ '.-,·~i6per :.··1oc~tioJ:, ·~iid:· 's~o~~- .. ·~f .~::,~ui)/·'13l'.i6i1'·<,. "~¥tl~,: 
. ·._, .. , 

easement·.'/.·Resp6ndent ·_contends 'that the'"·rule of reason requires.'"t:he· •· ,.-.,, :;_; 
.. ~ ··.;' : . : , . .., :.' ". ·._:.·.:·:·· . .- ~" ; ·, . :. : . :.,_:-:: ·-.- .. , ... - = -. ~:: • ·.-,'. .. <-.··· .. -~ - ~::-·-' 

easement•,t.o:;pe>.so T;Lmited .in 'scope and .. loca'tion :as to have :the ie~~{'·>_. ':\~r 
;·· ., .......... ; ...... ,··.. ..... . . . .. 

·aetriment~i~-i~~~t::t ii:Po!l respondent ' s land. 

·Whether-an easement exists is always. a question of law·for the 

c~urt. See ·ouality Disct. Mkt. Corp. v. Laconia Planning·Bd., 132 

N.H : 734, 739 (1990). Therefore, in vi~w of the parties' positions, 

the court must determine the following issues: 1) Has petitioner 

abandoned its deeded easement? 2) Has the deeded easement been 

extinguished by adverse possession? 3) If the deeded easement is 

still effective, what is its proper location and scope? 4) If the 

deeded easement is ineffective, what is the proper location and scope 

of any easement by necessity? The ·court will now address.the issues 

in disp~te . ._·: >-... 

First, ccmtrary to respondent's contention, where an express 

easement is granted by deed, it cannot be extinguished merely because 

the need for it no longer exists, it is not.actually used, or it is 

omitted 1from a deed in a chain of title. See Titcomb v. Anthony, 126 

N.H. 434, 437 (1985 ); Downing House Realty v. Hampe, 127 N.H. 92 ~ 95 

(1985); see also RSA 477: 26. Moreover, such an easement is not 

terminable at the will of the owner of the servient estate. 

To prove .that an easement has been abandoned, there must be 

"clear, unequivocal and decisive acts by the owner of the dominant 

estate." -•,.Titcomb, 126 N .H. at 437 (quotation omitted)> · -These 
. . :... ,: .... :>:· .. · .... 

affirm~tive-:abt~ "must show a'·clear ,: :·1:1p_resent.· ·intent to re':Li.nguiS.h '~he' 

..... -':.. 
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easement or ·a purpcise' inconsi.st~rit ·:· ~i th . it~ further ~xistence. II . Id, . 
: :.. ' . ·, ... ·~ . :.-· .. : 

~ . 

:: _ :._·· . ~ ~i.:~ 

. . . . . . . . . · .~ : . · .. : .. 

In this case, there · are , no acts to show .· that . petitioner. , ··•._•· 

abandoned his right to the deeded easement. In factr . the only 

evidence presented at trial showed that petitioner's .lot has never 

been used for any purpose other than pasturage or trapping. The 

fences that were maintained are consistent with the grant of the 

easement indicating the land was used as pasturage foi;- cows. Neither 

petitioner nor his predecessors ·in title erected any immovable 

sbructures across the easement. Nor did petitioner's father transfer 

the deeded easement to the State during its construction of Route 

101. The only . affirmative acts which petitioner or his father ever 

took as to the property were those related to surveying · and the 

plotting of the path of the easement. These acts are not consistent 

with any intent to abandon. 

Accordingly, the court rules that neither petitioner nor his 

predeces'sors in title ever affirmatively abandoned the deeded 

easement granting access to Epping Road . . Therefore, the easement has 

not been extinguished by either abandonment· or non- use. 

Second, respondent's claim of extinguishment by prescription or 

adverse possession is misplaced. Although both adverse possession 

and prescription require a possessory period of 20 years, there is a 

difference between acquiring title . to an easement over another's 

property . by .· aav~~'se '~'~ssession .and extingui~hing . a , 'deeded ease1nent "? 
:' ·.:./:.~.~ ·~ •· • •• .• . . . . . . ·. · .... : .. .. :.··:· :.": ..... . ··: -. :.~.",~ :··· .-··.- . . · "; .. :·-.:,..·'.· .. ~ ... ¥•;-~. 
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over Oonei s -~"1!1 1al1~ . ,:~Y;_ I>~escripti~n; ·.· '.T? : ci.chieve title by_ adverse 

po~sessJ911 .there must t?e 20 . yea.rs. of. \ltiinte;rrupted adverse use of 

_:anothe~.1 ~ '. :p~o~~r~y):~::. i.~~a•·. 9·J~;{>J~~:.:?rt~·s·~ .- ::,~W;;·s6~:;~d~~f~~-.ks·.: :-.to · ··give the ······ 
... . ' • .· ·.·: :·. ". '. ·: : .. · ;_.-.• .. ·: .·: ... ··.>'.·. : .. .: .. . ' ... . _. ~... . ... : . ·: .. ······ .. ·. . . ·. · , ... ·,_, .. _ ... '.. -.. -···: ·. . 

original owner a · legal qlaim for damages . . See Flanagan · v. Prudhomme, ·· 
. ·: . . . : . . -· · ,· ' ·.·· .. 

138 . N.H;,:561, ~572/ (}9..9~). > 

However I for the servient owner to extinguish an easement by. 

prescription, he must assert rights over a non-possessory interest on 

his own property rather than asserting rights against the title to 

property of another. Prescription requires a clearly adverse act 

against the owner of the easement to begin the· twenty year 

prescriptive period. Titcomb, 126 ·N.H. at 437 . . This act must be so 

hostile and adverse that the owner of the dominant estate would be 

placed on notice that an adverse claim was being made against his 

right of use. Id. Moreover, the act must be completely incompatible 

with the right of use granted by the easement, although ·it may only 

be incompatible with a portion of such right. Id. at 438. 

Iri this case, as Mr-. Ray testified, there was nothing done on 

lot #1 or lot .#2 that was clearly adverse to the owner of the right 

of way to Epping Road. Mr. Ray's family used these lots for hunting, 

trapping', hiking and playing. In addition, they allowed their 

tenants and others to do logging on the lots. · Finally, the Ray 

family and their predecessor in title used the woods road and their 

lots to access a blueberry patch. These are not overtly hostile 

actions that would place petitioner or his predecessors in title on 

.. .. .. 

:·. ,. 

notice of an adverse . claim to their easement. Nor are these actions ~ 

incompatible with a right of way from lot .#3 to Epping Road . 
. "· ,. 

:·. ·.· .: .. · ... ··.· 
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.. •: ' ·. ~ .. : · . .. 
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adverse ' act '·bf ;any>":i:eal. significance. challenging ... :/:~"tt( 
•. ) ' .· ·;:~·.: . •"'. 

~etit~.~ner' s · .easement•< .. rights '. occurred .• ·:during····•.the .. h~arings .·.on ·:;,;~~, 
. respo~de.nt ,· s 'subdi visi~Ii···abb~·i~i·tio~.~b·~.~~~~: ~he··;~·~~ter"Pi~h~irig':s2:rd··.· . ~ .::.~~ji.; 

;._._: ."··~·-..:' ~ :, ·-· .'.. . - :.~-... ·.~ .;; ; ~: ._·; 

· in 1989. At. these hearings'·· respondent manife'sted ·a.··clear lntention · / . ::-oi 
•'• •,.; .. _,.-:'·'""•,. .,···,'".· C• • , ,'"·", •• "• "••C •; .• ;·,·· •• • .. ·:.-.:~.2·'.~·\~-~~r· 

to obstruct· petitioner's us~ of ~he ·~aseinent\through developrriertt arid;·. ;~;~~ 
. , ... ' ·;:::~ ~;t;: 

subdivision of lots #1 and #2.. '- However, petitioner ,_clearly 

· cha;Llenged any curtailment . of . his easemer:t . rights ·by .. respondent 

during these hearings. For instance I petitioner retained a surveyi~g -

firm to delineate the location of his easement and to determine 

potential uses for development of his.lot #3. Therefore, neither 

respondent nor his predecessors in title have taken continuous, 

uninterrupted, adverse or ho.stil.e action to prevent petitioner or his 

predecessor in tft1e from using the easement for the required twenty 

year period. 

At the earliest, the prescriptive period began to run in 1989 , · .t 

but ·the evidence of logging, blueberry picking, and surveying ali H. 

show that third parties have accessed and used the land a_t the same 

time. This third party use alone negates any adverse claim to the 

easement rights. See Seward v. Loranger, 130 N.;H. 570, 576-::77 

(1988). ' Accordingly, petitioner's deeded easement has not been 

extinguished by adverse possession or prescription. Petitioner 

continues to have an effective deeded easement for access from lot #3 

to Epping Road. The issue at hand then turns to the location and 

scope of the easement over lots #1 apd #2. 

The scope and location of an easement must be determined by the 

language of the deed and .the-actions of the parties affected.by the 

easement.' See 
'· . : . ·.. . .~. '. . . ·. . . 

1-28 N .H. at 765-66 ~ ·<?f. C.C>\lrse, 

~· 
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the ·. interpretat.ion ' of_ deeds izi any property dispute is an issue of 
. . .. · .. ·; .'::.:. . . ~-;· . . . ......... .. , - .. :. : .. -.· ~- .. " . . ..... :- ... .. _; : . . 

law. · ... Greenan v. Lobban, .;143. N;H. H~; 21 ;,(1998),. :. The .cou:i;-t will .look 
·.. .. .. . ·-- - •,•' ; ·.··' ..... :". . .... . ' .. ' ,·,' . . ,.,.·· . ·- - ~<: ' .• .. ' ' . . - ' ' '• . - - . ' . 

first(-{o >tiie' · l~ng~~~~:'.· :\Jonf:~'.ined~ :i_.~ ·,: ~h~' -. de{ea~ ·: aha': t.h.eh> :t.~ '· the .··· ·· 
. .... . ._.·, ',:· , .... ... .. .. ~ .. . • .. :• ,,:_: ·;·•.", ..... -... -:. .... -.... ·.-> :-~·.!_5-.:/· .. -.. _•::• ··~"· .... ·:· . _, . ... .. "·.'>:. : "·-":·'· . 

" -~ _:, inte'.~tions _ . ~f .· ~he parties· :~.~e~·:· those· _ ~~-~'~s ~e:r-.e·_. ~~veri ; · s~.e ·id. _ Wheri · 

th~ianguag~:.: o-f a dee~ is pat7~J:Jy ambiguous; extr1nsic evidence ~ill 
.l· 

be used to ,,. properly interpret= .the deed and determine the intentions 

of the parties. Id; at 22. Language contained in a deed is 

considered ambiguous when it could refer to two different subjects or 

if it unclearly references other documents. Flanagan v. Prudhomme, 

138 N.H. at 566. 

The language of petitioner's deeded easement clearly grants a 

right of way to access Epping Road by stating: 

to have· the privilege of passing and repassing from said 
road to said lot with teams loose cattle or otherwise in 
the path commonly used as often as occasion may require 
they closing all gates and bars which they open. 

(Pet' rs Ex~ 3) . This language is unambiguous in the right it grants . 
(I 

Therefore, respondent's argument that an easement to Commerce Drive 

in Exeter is more economical, reasonable and beneficial as to its 

property is irrelevant. The servient estate to an easement has 

absolute/y no right to insist on any alternative direction or mean~ 

of access for the easement. See Downing House Realty, 127 N.H. at 

96. This is true regardless of the convenience or expense to the 

dominant or servient estate. Id. The only time that alternative 

locations or uses should be given to an easement is when maintenance 

of the deeded course would unreasonably expand the rights that it was 

intended to .create. Accordingly, the court rules that the 

. ; ..... 
·~·· 

.. · .. · ... 
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easement extends . fr~rn petit~bh~r·, s · proper~y • to ·· Epp~ng R~ad . and not . ·.. · ·r,~ , .... ,·.,.. ·..... .., ._ .. ........... ., .-' .':" . .': . ''. ." • . .. ._, ,.,., ,., .. ."·• ·::-. ·,·"•'•'•·, ... ·._ .... : ... ·' . ' "···<· ''· . .. '. .. (< ' 

· ··· ·1. 
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0'(~; . ~~y :~ ~:':""!" t.~ z~ •. ii at.~ . ;~nr ~~), ~~ '.\".'.~~ ~.~~f ~ ~·'.'f f?;m.;;;~. ~;2"..e,;· 'i' · · '~~ 
· ,," However~ ' ·the · 1anguage of'.the deeff·i.d6es··not clearly de.signate ''the·· ·-- · . :. ~ 

··-···· l~~at~;~--~· 6i '_.:~h~s ··_ri~ht ··~f _ ·-·-~~;- :-~~;i-·; ~~~~~ri~~6f: }~s :_ ;§Q~-:;# .. ": 1:.".~~=~ -Jc>i.: #~ .:: ~;~ ;-:< _-:~:-; 
Epping 'Road.·. - . "In·. such a . situatiori/_:::. a::_;:.::*~a:ki>n~blY · · :bori~~rii~nt -i> ~ria :.',, ·_;<ft~: 

<· _#~ ; ~. 

suitable way across the serv~ent -la_nd ~. is . :i;>r~sumed to be intended." 

Barton's Motel, Inc. v. Saymore Trophy Co~; 0 Tnc.,_· 1~_3 N.H. 333~ 3~ .5 
.: ,.:: .· 

(1973). Accordingly, the court must look at all of the . surrounding 

... --.~ · r., 

circumstances presented to find the most reasonable course. Id. .. ... · 

This overriding principle is defined as "the .rule of reason, which 

gives detailed definition to rights created by general words either 

actually used in the deed or 'whose existence is implied by law." 

Dumont v. Town. of Wolfboro, 137 N.H. 1, 5-6 (1993 ) (internal 

quotation marks and citation omitted) . 

The parties presented evidence of three alternative paths for 

petitioner's easement: One .of . these . paths led from. petitioner's 
.· .. :.' .. 

southern border to Commerc~ Drive, ~hi~h the court has already :i:;uled · 

is not the easement intended by the deed. · This path, proposed by 

respondent, takes an entirely different route than what the deeded 

easement' describes. The ·other two paths (path 1 and path 2) run 

respectively from petitioner's northwest and southwest corners of lot 

#3, each heading due west to Epping Road. 

Path 1 traverses significant wetlands and .woods, and its course 

is not consistent with the physical evidence on the ground other than 

y ... 
... 

•j;'• 

-~: 

-· 

the fact that it begins at a boundary marker post with pieces of aged ·.· 

barbed · wire - indicative of . a fence. ··. All of th~ expert · witnes~es 
-;· .. · ·· -· 

agreed that physical · :~vic1en~:e :' <:>~ S. :r}gh~ : bf'. .. ~~y,_ : ~_Y~n if. m_inim<3.i ~- ·~a,ij ·: 
... .. ·:.: 
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aJ,.,ways .. 'be ;fou11d .:if 'the right ::of: ' \q~y · iI('fact existed . . Such evidence 
:·· -... ·: ... j .:_ .. ~,~-::':-. ~ ... · . ·.:-, .-~-~~ · ~."." ". '. ·.· · .. ~ .... ...... ."•; •) · ... ··:_ .. • • • ,v ' • .... , : , .'::": . 

may cons:ist 9; . fence ,. lines del.ineat,ing . borders, · .. barways .or , openings 

in .··•sto~:,• 0~i·i~ ;; .• ··:~o·~·t.: ·'f~~{c~~-iJ~ -.~~t~~:',·.-.t·~~··•~i8~~;~~:~·;· r~t:s · ·:i'ri(;: th~·~x:()~ai 
·'\:.··.:<' 

stream crossings ;' ~r · changes in tree ''composition-'showing an:·a'rea with'. 
· . . ;· ... :·'··.. . · ... ' '.-':·'" ;· ~- . ·-. ·' :~ · ... -· ... - .... ~ . .. ·~ . .• : . ... .. . , . . . ~- . . . -
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:-._-: _-; __ - _ Sign.~fica~t:iy ~y9unger .. -p·1ant - ~'./ 1;L_f~·-·: ;_~h~il /··:~t-s ·· sUr:r;-o.~n-dingS ·>· ··: . .-·Whil~-; ·pafh·. ···. ·-.. 
· .. . - . .,. _. . . ' · . '' ' . · . .. - .. · . . ·,·· ·. 

"' 1 contained few .. of the . foregoing . typ~s . of physical evidence,· (Path 2 

.coptained almost all .of them. 

Path 2 begins at a barway opening to Epping Road near the corner 

of the old Ray homestead. It has most recently been used by third 

parties for logging and blueberry picking, and it contains ruts 

clearly delineating its direction, which follows an old stone wall 

separating respondent's lot #1 . and lot #2. Path 2 runs directly to 

lot #3, to a barway opening in the . barbed wire fence, an opening 

which also has two old cedar posts indicating a gate. Moreover, if 

path 2 is followed further east, to the outer boundary of lot #3, it 

meets the old Clark property, .or lot #4, at a point where there is 

also a. bar~ay and cedar post~. , ·. These are physical indications that 

Path 2 probably provided the 11 unmolested privilege of passing" 

granted to the Clarks, (Pet'rs Ex. 5), as well as the right of way 

reserved· to petitioner, which is 11 molested 11 by the Clark easement 

running through it_. 

Path 2 is further identified in both the DSA and Holden plans of 

1989 as an 11 old woods road," and in the 1999 Civilworks plan by a 

path marked with symbols. Moreover, Path 2 contains significant 

physical evidence including ruts indicating wagon or vehicle use, 

fencing, .gate posts, and a stream crossing. This stream crossing is 
·. 

the only · w~tland Path :2· traver.se's. •On the other hand; Path 1 crosses . 
. ·~ . 
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techn~cally. possess . two northeast corners to which this easement 

could run. One of these corners is the boundary of lot #3, which is 

reached if one directly follows Path 2. 

The preponderance of the evidence clearly shows that Path 2 is 

either the intended easement referenced in the deeds or the most 

reasonable course for petitioner's easement. Since a road already 

·exists to some extent for the use of 1?.ath 2, it would require less 

demolition than any other alternative. Moreover, the use of Path 2 

would require significantly : less mitigation of wetlands· impact. 

Furthermore, the use of Path 2 would appear to . be most . consistent 

with the .intentions of Mr . . Thing in 1848 when he granted ·the _rights 
.•. 

of way to each of the properties. · Accordingly, the court rules that 

the deeded easement is probably located upon Path 2 and that it runs 

as walked on the view and as shown in Mr. Gove's photographs and the 

Civilworks plan. (Pet' rs Ex. 25 & 26). 

Finally, the court must determine the scope of this easement. 

T4e unambiguous language of the deeds refers to a right of way for 

11 teams loose cattle or otherwise." (Pet'rs Ex. ;3 & 5). Similarly, 

the·1Qter grant reserved by Mr. Thing to himself allows a right of 

way for 11 ~ervants and teams. " . (Pet' rs Ex. 8) . Considering the needs 

;·.: · ' ., ·.· " . -~· 

- .. ~ 

·; . 
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. ..... ·:. 

associated with our ·modern . times, ·the scope of the ease·ment. will ·. · ····· 
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: ·necessarily b~ different thari ·:' ·fo~ · th~ : l1lcrvement of serva~~~~ \'e~~s of ·_;~;"ft-~ 
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that serv~~t~ .. a~cl teams or loose cattle from three different pastures 

or . farms · would .be · passing .. :. and .. repassing over the "path ·. commonly 
. . . . 

used." This . language . . bespe~ks ·a much . greater . use, presumably for 

commercial farming purposes of earlier times, than respondent's 

proposed driveway allowing access for one car at a · time to · an 

industrial · lot .. Petitioner contends that for paved access to Lot #3 

he is entitled to a ~o fo~t priva~e right of way. A 50 foot span is 
. ·~ . 

the width .. required for all . p:rivate rights of way passing through 

approved subdivisions . . ·.· See" · Exeter Planning· Board Site Plan Review 

and · Subdivision Regulations ·. (2000) .· (Pet' rs Ex. 16). ·Respondent 

conte!}ds :. that a 5o . foot paved right · .. of way is too · much of an 

int'erfere~c~ ; with the use of its prop~rty and . that. petitioner is 

entitled to ' no more · than a . thirty.footwidth for a driveway in and 
.. •: : 

out of lot #3. · 

The'petitioner's position is more reasonable than respondent's. 

These lots are. entirely located in the commercial arid industrial 

zones of Exeter. Moreover, their past use was· largely for commercial 

purposes r.elated to logging and farming. Therefore, the most 

reasonable use consistent with l?ast uses is one which is commercial 

and which must . necessarilycomply ,'with local land use regulations. 

As petitioner cor.rectly observes, . the local regulations ·require. a 50 . , 
.. ... . ; :, : .. ' ~: ··" ... ·.. . . ~ " .. ~ ........ :.'. ::.· 
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the character .. of respondent's own planned development, petitioner is . ........ . . 

entitled to develop its easement ·a.s a private right of -.·way 'which is 

so feet wide and iocated along Path 2 as designated on the Civilworks 

plan. (Pet' rs Ex. 25 & 26). · Petitioner shall be solely responsible 

for all costs involved in mitigating any wetlands impact resulting 

from the development and use of its easement, and for all costs in 

constructing, developing and.maintaining the easement in conformity 

with all local land use regulations. 

·. Each party has subt\'litted requests for findings of ·:fact ·and 

· rulings of law. The court rules upon these requests as follows, with 

. .the qualification that the narrative part of this order controls over 
· .. • ·.···· 

any conflict between the narrative portion and the ruling on any 

request. 

Petitioner's Requests: 

GR.Ai-JTED: 1 (omit emphasis), 2-4, 5 (omit emphasis) r 6-10, 12-13·, 
15--19, 21-24 i 
DENIED: 11, 14 (as worded), 20 (as worded}. 

Respondent's Requests: 

GRANTED: 2 (but.with gates and bars); 
DENIED: 1, 3-10. 

So ORDERED. 

·• /d l:u ltt?l . 
. DATS ·- . / . .. 

- ~ ~~':· .:·.~· . <~: ... 
. :. .., :~ . "''" . ",;. 

.'_._ .... ; .· . :· 

... ~ 
'' ; '~. . ·:> •.. 

c 

. 
-~ ... 

" 

. . 

. ... t.--~.,. 

.. ,,.· 
.... . ·~t-:" ·, 

',:; .. 

,- •~ '.\i!~! 
, ,. •• , H , 



Enclosure 2









Enclosure 3



Enclosure 4









































Enclosure 5





Enclosure 6



Enclosure 7





Enclosure 8





GOVE ENVIRONMENTAL SERVICES, INC. 

8 Continental Dr Unit H, Exeter, NH 03833-7507 

Ph (603) 778 0644 / Fax (603) 778 0654 

www.gesinc.biz 

info@gesinc.biz 

February 1, 2018 

Eben Lewis 

NH DES Wetlands Bureau 

Pease Field Office 

222 International Dr., Ste. 175 

Portsmouth, NH  03801 

Re: Request for Amendment 

NHDES File # 2017-01530 

Willey Creek Company, LLC 

Exeter, NH 

Dear Mr. Lewis: 

As authorized agent for the applicant I would like to request an amendment to the above referenced permit issued on 

8/16/2017.  No work has been done at the site.  The requested amendment consists of an additional 368 square feet 

of wetland impact directly adjacent to the approved impact in the vicinity of the site entrance drive as depicted on 

the attached plan.  The work for which this impact is needed is in fact shown on the original permit plans but lies 

outside the project site within a right-of-way on the applicant property.  A public road is planned by the Town of 

Exeter in this location as part of their their Tax Increment Finance district (TIF road). 

The need to amend the permit is related to timing.  The full design and permitting of the TIF road was supposed to 

have been undertaken by the Town of Exeter such that this project, the first in the area to be served by the road, 

could proceed in a timely manner.  The design and permitting of the public road has, however, lagged behind and is 

now preventing the start of work on the project since the road provides access to the site entrance drive.  The 

applicant intends to enter into an agreement with the Town of Exeter to design and construct the section of roadway 

up to entrance drive so work on the approved residential development project can begin as soon as possible. 

Due to extensive effort to avoid and minimize impacts on this project, the requested 368 square feet of additional 

impact represents approximately 26% of the originally permitted impact. However, the additional impact is not 

related to expansion of the project or changes to the approved site design but rather to the separate public road 

project that is largely outside the applicant’s control. The additional impact area is the remaining portion of a narrow 

wetland finger that is already being impacted.  The relevant responses to Env-Wt 302.04 (a) therefore apply to this 

additional impact area. 

If you have any questions please don’t hesitate to contact me. 

Sincerely, 

Brendan Quigley, NHCWS, CESSWI 

Gove Environmental Services, Inc 

Attachment: Revised Plan Sheet C1.22 

Additional Filing Fee Check 

CC: Exeter Conservation Commission 
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Active Adult
Community
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Exeter, NH 03833

 Rockingham County
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Sheet Title:

"Ray Farm"

Owner:

Applicant:

Willey Creek Company
158 Shattuck Way

Newington, NH 03801

   CONSULTING ENGINEERS &
 LAND SURVEYORS SINCE 1988

www.gm2inc.com

Phone: (978) 388-2157
6 CHESTNUT STREET, AMESBURY, MA.
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TOWN OF EXETER 
CONSERVATION COMMISSION MEMORANDUM 

 
Date:  June 15, 2022 
To:  Planning Board 
From:  Andrew Koff, Chair, Exeter Conservation Commission 
Subject: Ray Farm Building D Relocation - Wetland and Shoreland CUP 
 
Project Information: 
Project Location: Ray Farm  
Map/Lot:  Map 47, Lot 8.1 
CC Review Date: June 14, 2022 
PB CASE:  #22-03 
 
Following a site walk, an evaluation of the application materials, a presentation by the applicant’s 
representatives and review of the conditional use permit criteria for both Wetland and Shoreland, the 
Exeter Conservation Commission voted unanimously as follows: 
 
To recommend denial of the Shoreland Conditional Use Permit over concerns that the location of the 
proposed development and extent of shoreland buffer impacts will detrimentally affect the surface water 
quality of Watson Brook, and therefore fails to meet criteria 9.3.4 (G)(2)(a).  Additional design 
modifications could be made to limit the site impacts to the upland outside of the shoreland zone.  
 
To recommend approval of the Wetland Conditional Use Permit with the condition that the wetland 
crossing structure between Building C and Building D be redesigned to include an open bottom box 
culvert. 
 
Should design changes occur in a way that alters impacts to the buffers, we would request an opportunity 
for additional review.    
 

 
________________________ 
Andrew Koff 
Chair, Exeter Conservation Commission 
 
 
 
        
 
 

























































             TOWN OF EXETER 
                    Planning and Building Department 
         10 FRONT STREET • EXETER, NH • 03833-3792 • (603) 778-0591 •FAX 772-4709 
                                                          www.exeternh.gov 
 

Date:  July 6, 2022         

To:  Planning Board 

From:  Dave Sharples, Town Planner 

Re:  Unitil Granite State Gas Transmission        PB Case #22-11  

 
The Applicant is seeking approval of a Wetlands Conditional Use Permit for the removal of an 
above-ground meter station and decommissioning of a section of buried natural gas pipe between 
Kingston Road and Heritage Way. Construction vehicle access to the work area will require 
temporary impact to wetlands within the natural gas pipeline corridor along Kingston Road (and 
Heritage Way).  The property is located in the R-1, Low Density Residential zoning district and is 
identified as Tax Map Parcels #74-81 and #81-56.   
 
The Applicant submitted plans and supporting documents, dated July 5, 2022, which are enclosed 
for your review.  The Applicant is scheduled to appear before the Conservation Commission at 
their July 12th, 2022 meeting to present their proposal.    I will be prepared to update the Board at 
the meeting with their recommendations.     
 
No TRC meeting was held but the materials were distributed to staff for review.  If any comments 
are received I will update the board at the meeting.  There are no waivers being requested for this 
application.  I will be prepared with any suggested conditions of approval at the meeting in the 
event the board decides to act on the request. 
 
Planning Board Motion: 
 
Conditional Use Permit (Wetlands) Motion:  After reviewing the criteria for a Wetlands 
Conditional Use permit, I move that the request of Unitil Granite State Gas Transmission (PB 
Case #22-11) for a Conditional Use Permit be APPROVED / APPROVED WITH THE 
FOLLOWING CONDITIONS / TABLED / DENIED. 

 

 

Thank You. 

Enclosures 

http://www.exeternh.gov/


 
 
 
 
 
 
 
 
 
 

 

 

Wood Environment & Infrastructure Solutions, Inc.
100 Apollo Drive, Suite 302

Chelmsford, MA 01824
USA

T: 978-692-9090

www.woodplc.com

‘Wood’ is a trading name for John Wood Group PLC and its subsidiaries. 

June 30, 2022 
 
Town of Exeter 
Planning Board 
10 Front Street 
Exeter, NH 03833 
 
Re: Conditional Use Permit Application 

Proposed Gas Pipeline Lateral and Station Decommissioning 
Unitil GSGT Pipeline Corridor North of Kingston Road, Exeter, NH 

 
To the Exeter Planning Board: 
 
On behalf of Unitil Granite State Gas Transmission (Unitil/applicant), Wood Environment & Infrastructure 
Solutions, Inc. (Wood) submits the attached Conditional Use Permit application for the above-referenced project.  
 
The purpose of the project is to decommission a segment (lateral) of existing underground natural gas 
transmission pipe, above-ground metering & regulating (M&R) station, and main line valve/bridle, all within 
Unitil’s existing pipeline easement. The work will require construction vehicle access across wetlands that will be 
protected through the temporary placement of timber mats. The total areas of temporary impact are tabulated 
on the application form, and consist of temporary impacts to wetlands underlain by poorly drained soils, and a 
wetland functioning as vernal pool habitat. There are no prime wetlands, exemplary wetlands, very poorly 
drained soils, or inland streams in the project area. The work is scheduled for August 2022, which is outside the 
time window in which vernal pool amphibians use the vernal pool habitat. All impacts will be restored in place 
after work completion by removal of timber mats and seeding/mulching where needed.  
 
Unitil will also submit a Utility Maintenance Activity Statutory Permit-by-Notification (SPN) to the New 
Hampshire Department of Environmental Services for this project. The work is covered by the U.S. Army Corps of 
Engineers New Hampshire General Permits for minimal impact work. 
 
We look forward to presenting this project to the Planning Board at your July 14 hearing. 
 
Sincerely,  
Wood Environment & Infrastructure Solutions, Inc. 
 
 
 
Stephen G. Herzog, PWS   
Senior Ecologist, Project Manager  
 
Copy:   Unitil Granite State Gas Transmission  
 
Attachments 



Town of Exeter Planning Board Application 

Conditional Use Permit: Wetland Conservation Overlay District 
In accordance with Zoning Ordinance Article: 9.1

SUBMITTAL REQUIREMENTS:  (Note: See Application Deadlines and Submission Requirements for Conservation Commission Requirements )

1. Fifteen (15) copies of the Application
2. Fifteen (15) 11”x17” and three (3) full sized copies of the plan which must include:

Existing Conditions
a. Property Boundaries
b. Edge of Wetland and associated Buffer (Wetlands Conservation Overlay District – WCOD)

--Prime wetland: 100’  
--Vernal Pool (>200 SF): 75’ 
--Exemplary Wetland: 50’ 

--Very Poorly Drained: 50’ 
--Poorly Drained: 40’  
--Inland Stream: 25’ 

c. Structures, roads/access ways, parking, drainage systems, utilities, wells and wastewater disposal
systems and other site improvements

Proposed Conditions 
a. Edge of Wetlands and Wetland Buffers and distances to the following:

i. Edge of Disturbance
ii. Structures, roads/access ways, parking, drainage systems, utilities, wells and wastewater

disposal systems and other site improvements
b. Name and phone number of all individuals whose professional seal appears on the plan

3. If applicant and/or agent is not the owner, a letter of authorization must accompany this application
4. Supporting documents i.e. Letters from the Department of Environmental Services, Standard Dredge and

Fill Application and Photos of the property
5. A Town of Exeter Assessors list of names and mailing addresses of all abutters

Required Fees: 
  Planning Board Fee: $50.00   Abutter Fee: $10.00      Recording Fee (if applicable): $25.00 

The Planning Office must receive the completed application, plans and fees on the day indicated on the 
Planning Board Schedule of Deadlines and Public Hearings.   

APPLICANT Name: 
Address: 
Email Address: 
Phone: 

PROPOSAL Address: 

Owner of Record: 
Person/Business 
performing work 
outlined in proposal 

Name: 
Address: 
Phone: 

Professional that 
delineated wetlands 

Name: 
Address: 
Phone: 

Revised 03/2020-CUP 

Unitil Granite State Gas Transmission, Mike Dunn
325 West Rd., Portsmouth NH 03801

dunnm@unitil.com
603-294-5115

Kingston Rd
Tax Map #, Lot #  74-81, 81-56  Zoning District: _______________ 

Granite State Gas Transmission, Inc. - leaseholder
(same as above)

Charles Lyman, Certified Wetland Scientist #120
Wood EIS, 1 Congress St., Portland ME

(207) 828-3280

R-1, NP



List any variances/special exceptions granted by Zoning Board of Adjustment including dates: 

Describe how the proposal meets conditions in Article 9.1.6.B of the Zoning Ordinance (attached for reference): 

Town of Exeter 
Planning Board Application 

Conditional Use Permit: Wetland Conservation Overlay District 

Wetland Conservation Overlay District Impact (in square footage): 
Temporary Impact Wetland: (SQ FT.) 

   Prime Wetlands   ___________ 

   Exemplary Wetlands        ___________ 

   Vernal Pools (>200SF)   ___________ 

   VPD          ___________ 

   PD       

  Inland Stream    ___________ 

Buffer: (SQ FT.)

  Prime Wetlands   ___________ 

 Exemplary Wetlands      ___________ 

 Vernal Pools (>200SF)   ___________ 

 VPD          ___________ 

  PD        ___________ 

  Inland Stream    ___________

Permanent Impact Wetland: 
   Prime Wetlands   ___________ 

   Exemplary Wetlands        ___________ 

   Vernal Pools (>200SF)   ___________ 

   VPD          ___________ 

   PD        ___________ 

  Inland Stream    ___________ 

Buffer: 
  Prime Wetlands   ___________ 

 Exemplary Wetlands      ___________ 

 Vernal Pools (>200SF)   ___________ 

 VPD          ___________ 

  PD        ___________ 

  Inland Stream   ___________

Revised 03/2020-CUP 

Detailed Proposal including intent, project description, and use of property: (Use additional sheet as needed) 

Unitil will abandon in-place a segment (lateral) of existing underground natural gas transmission pipe, above-
ground metering & regulating (M&R) station, and main line valve/bridle. The work will require access along 
the existing pipeline easement corridor, which will result in temporary impact to wetlands through the 
placement of timber mats to allow construction vehicle access. All impacts will be restored in place after work 
completion by removal of timber mats and seeding/mulching where needed. Unitil will submit a Utility 
Maintenance Activity Statutory Permit-by-Notification (SPN) to the New Hampshire Department of 
Environmental Services for this work.

0

0

1,650

0

0

0

0

0

0

0

1,800

960

The project will result 
in no permanent 
impacts to wetlands or 
their buffers.

None

The project will decommission an existing gas pipeline lateral and appurtenant equipment, requiring temporary wetland impact. 
There is no alternative which will not impact a wetland. A NH-Certified Wetland Scientist prepared a functions and values 
assessment that concluded the proposed temporary impact is not detrimental to the functions and values of the wetlands and 
the greater hydrologic system. Design, construction,and maintenance during the  work will minimize impacts. The project will 
not create a hazard due to loss of wetland. The applicant will restore disturbed areas by use of a wetland seed mix. All required 
permits will be obtained including a Statutory Permit-by-Notification from NHDES and USACE General Permit. 

6,750  ___________ 



Please attach additional sheets if needed 

ABUTTERS:  PLEASE LIST ALL PERSONS WHOSE PROPERTY IS LOCATED IN NEW HAMPSHIRE AND ADJOINS OR IS 
DIRECTLY ACROSS THE STREET OR STREAM FROM THE LAND UNDER CONSIDERATION BY THE BOARD.    
THIS LIST SHALL BE COMPILED FROM THE EXETER TAX ASSESSOR’S RECORDS. 

________________________________________

NAME  __________________________________ 
ADDRESS  _______________________________ 
________________________________________
_ 

Revised 03/2020-CUP 

74-75  
Exeter West Condo Association
25 Ernest Ave., Exeter NH

74-76  
Exeter West Condo Association
26 Ernest Ave., Exeter NH

74-77  
Exeter West Condo Association
27 Ernest Ave., Exeter NH

74-78  
Exeter West Condo Association
39 Ernest Ave., Exeter NH

74-79  
Exeter West Condo Association
38 Ernest Ave., Exeter NH

74-80
Exeter West Condo Association
37 Ernest Ave., Exeter NH

81-79  
Town of Exeter
31 Kingston Road, Exeter NH

74-74  
Kazantzidis Peter
7 Heritage Way, Exeter NH

74-73  
Rebeil Family Revocable Trust
9 Heritage Way, Exeter NH

74-72  
Claar Family Trust
11 Heritage Way, Exeter NH

74-71  
Vincent Shelley Connor Trust
13 Heritage Way, Exeter NH

74-70  
Fifteen Heritage Way Rlty Trust
15 Heritage Way, Exeter NH

74-69  
Tremblay John & Tammy Rev Living Tr
17 Heritage Way, Exeter NH

75-20  
Maney Robert F Jr
19 Heritage Way, Exeter NH

75-19  
Radzom Axel
21 Heritage Way, Exeter NH

62-55  
Browne, Daryl
40 Brentwood Rd, Exeter NH

81-57  
Town of Exeter
Kingston Rd, Exeter NH



9.1.6. B: Conditions:   Prior to issuance of a conditional use permit, the Planning Board shall conclude 
and make a part of the record, compliance with the following criteria: 

1. That the proposed use is permitted in the underlying zoning district;
2. No alternative design which does not impact a wetland or wetland buffer or which has less

detrimental impact on the wetland or wetland buffer is feasible;
3. A wetland scientist has provided an impact evaluation that includes the “functions and

values” of the wetland(s), an assessment of the potential project-related impacts and
concluded to the extent feasible, the proposed impact is not detrimental to the value and
function of the wetland(s) or the greater hydrologic system.

4. That the design, construction and maintenance of the proposed use will, to the extent
feasible, minimize detrimental impact on the wetland or wetland buffer;

5. That the proposed use will not create a hazard to individual or public health, safety and
welfare due to the loss of wetland, the contamination of groundwater, or other reasons;

6. The applicant may propose an increase in wetland buffers elsewhere on the site that
surround a wetland of equal or greater size, and of equal or greater functional value than
the impacted wetland

7. In cases where the proposed use is temporary or where construction activity disturbs areas
adjacent to the immediate use, the applicant has included a restoration proposal
revegetating any disturbed area within the buffer with the goal to restore the site as nearly
as possible to its original grade and condition following construction.

8. That all required permits shall be obtained from the New Hampshire Department of
Environmental Services Water Supply and Pollution Control Division under NH RSA §485-A:
17, the New Hampshire Wetlands Board under  NH RSA §483-A, and the United States Army
Corps of Engineers under Section 404 of the Clean Water Act.;

Revised 03/2020-CUP 



Wetland Delineation Photographs 

Client: Project Number:

Site Name: Site Location:

Photographer:

Date:

Description:

Photographer:

Date:

Description:

West Exeter (Proposed Abandonment)

4/14/2022

3652220367

Photograph: 1

Photograph: 2

1

Unitil

Exeter, NH

Charles Lyman

Charles Lyman

4/14/2022

View looking 
northwest from end of 

GSGT ROW at 
Kingston Rd. 

View looking southeast 
in center of ROW; note 
wetland established in 

tire ruts. 



Wetland Delineation Photographs 

Client: Project Number:

Site Name: Site Location:

Photographer:

Date:

Description:

Photographer:

Date:

Description:

West Exeter (Proposed Abandonment)

4/14/2022

3652220367

Photograph: 3

Photograph: 4

2

Unitil

Exeter, NH

Charles Lyman

Charles Lyman

4/14/2022

View looking southeast 
down ROW from 

northern part.  

View looking at area of 
wetland functioning as 

vernal pool habitat – low-
lying area in ROW.





___________

 

WETLAND NOTES: 
 
Wetlands were field-delineated by Charles Lyman, NH Certified Wetland 
Scientist #120, phone 207-828-3280, on April 14, 2022. 
 
The following jurisdictional resources are not present within the Granite State 
Gas Transmission easement shown on this plan:  Priority Resource Areas, 
Prime Wetlands, Exemplary Wetlands, Inland Streams, Very Poorly Drained 
Soils 
 
Poorly Drained Soils information is taken from the New Hampshire Wetlands 
Permit Planning Tool, and is shown in light brown.  
 
Proposed temporary impacts areas from temporary timber mat placement are 
shown in orange. 
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